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Ada County Case No.
CR01-17-44985

RESPONDENT’S BRIEF

Issue
Has Weeks failed to establish that the district court abused its discretion by imposing a
unified sentence of seven years, with two years fixed, upon his guilty plea to possession of
methamphetamine?

Weeks Has Failed To Establish That The District Court Abused Its Sentencing Discretion
In November 2017, officers observed Weeks “passed out in the driver’s seat” of a
running vehicle, with drug paraphernalia “in plain view on the center console and front
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passenger seat” and “a small bud of marijuana on his lap.” (PSI, pp.3, 41-42, 48. 1) Officers
subsequently “conducted a probable cause search of Weeks’ person and vehicle” and “recovered
a roll of US currency” wrapped around a bag of “methamphetamine from Weeks’ pants pocket[,]
along with a small bag of suspected tar heroin,” a “socket containing a small amount of burnt
marijuana used as a marijuana smoking pipe,” a vacuum-sealed “FoodSaver” bag “containing
over 3 ounces of marijuana,” a digital scale, “numerous empty ‘Ezydose Pill Pouch’” baggies,
and a “plastic bag containing suspected methamphetamine residue.” (PSI, pp.41-44, 48.)
The state charged Weeks with possession of methamphetamine, possession of heroin,
possession of marijuana in excess of three ounces, and possession of drug paraphernalia. (R.,
pp.48-49.) Pursuant to a plea agreement, Weeks pled guilty to possession of methamphetamine,
and the state dismissed the remaining charges and agreed to recommend a unified sentence of
seven years, with three years fixed. (R., pp.52, 60-61.) The district court imposed a unified
sentence of seven years, with only two years fixed. (R., pp.68-70.) Weeks filed a notice of
appeal timely from the judgment of conviction. (R., pp.71-73.)
Weeks asserts his sentence is excessive in light of his substance abuse, desire to
participate in treatment, and acceptance of responsibility. (Appellant’s brief, pp.2-5.) The
record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
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PSI page numbers correspond with the page numbers of the electronic file “Weeks 46084
psi.pdf.”
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that the fixed portion of the sentence will be the defendant’s probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for possession of methamphetamine is seven years. I.C. §
37-2732(c)(1). The district court imposed a unified sentence of seven years, with two years
fixed, which falls well within the statutory guidelines. (R., pp.68-70.) On appeal, Weeks
contends that his sentence is excessive in light of his substance abuse and desire to participate in
Alcoholics Anonymous (AA) and drug court. (Appellant’s brief, pp.2-5.) However, Weeks has
previously been afforded numerous rehabilitative opportunities, including AA and drug court,
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and none of this has precluded him from continuing to commit crimes and use illegal drugs.
(PSI, pp.66, 75.)
Weeks has been using illegal drugs for approximately 16 years, and he admitted to
abusing marijuana, methamphetamine, opioids, hallucinogens, and various “non-prescribed”
prescription medications. (PSI, pp.1, 7-8, 10-11, 18-19, 53.) He also has a long history of
committing crimes that endanger and/or victimize others, with a criminal record that includes
convictions for third degree theft, first degree theft, unauthorized use of a motor vehicle, criminal
mischief, unlawful entry, stealing or falsifying public records, felon in possession of a firearm,
and two convictions for DUI. (PSI, pp.4-6.) Weeks committed the instant offense less than five
months after he was discharged from parole for a prior crime and, while this case was pending,
he again committed the crime of felony possession of a controlled substance (to which he pled
guilty), and he was also charged with the new crimes of attempt to elude a police officer, grand
theft by receiving, resisting arrest, misdemeanor possession of a controlled substance, and
possession of drug paraphernalia. (PSI, p.6.)
Weeks has previously been afforded the opportunities of the retained jurisdiction
program, both probation and parole, drug court (in Oregon), and other community-based
treatment programs; however, he repeatedly chose to abscond and/or to violate the conditions of
community supervision, and he has consequently served several stints in prison. (PSI, pp.4-6,
19, 53-54, 63, 75, 100-01.) Although Weeks claims that he is now “eager to get a sponsor” and
to “see what it would be like to do the steps” of Alcoholics Anonymous (6/25/18 Tr., p.21,
Ls.14-16; Appellant’s brief, p.5), Weeks has “a history of being in self-help group meetings”
(PSI p.19), and it was reported, in 2014, that Weeks was “actively involved in his Alcoholics
Anonymous (AA) groups and plans on continuing his involvement in the groups and with his
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sponsor” (PSI, p.66). Weeks has clearly failed to rehabilitate or be deterred despite having
participated in both drug court and AA.
At sentencing, the state addressed Weeks’ ongoing criminal offending, the risk he
presents to the public, and his demonstrated unwillingness to abide by the terms of community
supervision. (6/25/18 Tr., p.13, L.22 – p.17, L.4 (Appendix A).) The district court subsequently
articulated its reasons for imposing Weeks’ sentence. (6/25/18 Tr., p.24, L.16 – p.26, L.25
(Appendix B).) The state submits that Weeks has failed to establish an abuse of discretion, for
reasons more fully set forth in the attached excerpts of the sentencing hearing transcript, which
the state adopts as its argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Weeks’ conviction and sentence.

DATED this 22nd day of January, 2019.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 22nd day of January, 2019, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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11
methamphetamine?
THE DEFENDANT: Yes.
THE COURT: I'll accept your plea. I'll
have the clerk enter it, and I'll set a t ime for
disposition.
MR. MARX: Your Honor, Mr. Weeks is also
asking the Court to consider screening him for
drug court in between today and sentencing.
THE COURT: Okay. I can set this fo r
June 25th at 3:00. And we could order him for
screening. He'll need to observe, and then he'll
have to be set for screening.
I'm not quite sure where everything
ends up right now because we are kind of a
t ransition time, but what I can do is set him to
observe this Thursday at 3:00.
MR. MARX: On the 3rd?
THE COURT: Yes. And then we'll go from
there. All right, then.
The bailiff will give you a copy of the
Court's presentence questionnaire. Fill that out
as far as you can because I always get the st ate's
side of the case, and you don't want me to miss
your side.
(Proceedings concluded at 2:18 p.m.)
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COURTROOM OF THE DISTRICT COURT
FOURTH JUDICI AL DISTRICT
ADA COUNTY COURTHOUSE
ADA COUNTY, BOISE, IDAHO
MONDAY, JUNE 25, 2018
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THE COURT: All right. I'll take up
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13
agreement where he pied guilty to Count 1.
Count 2, 3, and 4 were be to dismissed . The st ate
said it would limit itself to recommending not
more than a sentence of three years fixed followed
by four years indeterminate for a seven-year
sentence, imposed, and the defense was free to
argue for whatever the defendant wanted.
So we talked about it. It was a valid
plea. I did accept it.
Are there changes or corrections to the
presentence materials by the state?
MR. BLEAZARD: No, Your Honor.
THE COURT: Defense?
MR. MARX: No, Your Honor.
THE COURT: Will there be testimony at all
today?
MR. MARX: Argument only by the defense,
Your Honor.
MR. BLEAZARD: Argument only.
THE COURT: All right. Then I would like to
hear the state's argument.
MR. BLEAZARD: Your Honor, the state is
recommending three-year fixed sentence with four
years indeterminate for seven years total.
Your Honor, there is most certainly a
14

request for restitution in this case, and I think
2 that those documents have been -- an order to that
3 effect has been provided to the Court, so the
4 state would seek restitution.
5
The plea agreement in this case was a
6 global offer of three years fixed with four
7 indeterm inate for seven in this case, and the
1

8

Okay. Is the state ready to proceed?
10
MR. BLEAZARD: Yes, Your Honor.
11
THE COURT: Is the defense?
12
MR. MARX : Yes, Your Honor.
13
THE COURT: All r ight. You ready?
14
MR. MARX : Yes, Your Honor.
15
THE COURT: Okay. This case came before the
16 district court for arraignment. The defendant was
17 arraigned. He was advised of the nature of the
18 charges, also of his rights, including his right
19 to plead not guilty, have a jury trial, confront
20 and cross-examine the witnesses against him, put
21 on evidence -- if he wanted to -- and exercise the
22 privilege against self- incrimination.
23
He was told that he would give up his
24 rights along with his defenses if he pied guilty.
25 He did plead guilty pursuant to a plea bargain
9

1

other case is to run consecutive. And that is

9 being handled in front of a different j udge.
10
I won't speak too much to that case
11 besides to mention some of the similari ties
12 between the two cases, and then the aspect of
13 community safety that arises from both.
14
In this case, the defendant was
15 sleeping in a car at the Boise hotel just off of
16 Vista by the airport. In plain view, law
17 enforcement could see baggies and a digital scale,
18 and they went to wake defendant up, and when they
19 did, marijuana fell -- or they could see marijuana
20 on the defendant's lap.
21
He was arrested and searched, and they
22 found rolled up money in his pocket that had
23 methamphetamine in it. They also found heroin in
24 his sock, marijuana in a vacuum-sealed bag,
25 91.9 grams of marijuana .
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17
probation that would ensure that the defendant
would remain compliant.
With that, I think the most appropriate
course is for the Court to impose sentence.
THE COURT: All right.
Comments?
MR. MARX: Thank you, Your Honor.
I am going to ask the Court to place
Mr. Weeks on a period of supervised probation in
this case. I think the PSI goes into great detail
about his drug issues, where that has taken him in
life, the difficulties that it has given him. And
there is some evidence that he can successfully
complete a program.
There is a notation that -- in the
presentence materials that his previous rider was
relinquished; however, if you look at the rider
report itself, there's no significant DOR's, no
issues there. Judge Neville simply relinquished
jurisdiction on him which I understand he does
from time to time. He will send people on riders
to get programming and relinquish even if they
have done a good program. I think that is what
happened here. It doesn't appear he had any big
hiccups there.
18
And I think that that is important
because when the Court looks at what to do with
Mr. Weeks and whether he should be placed on
probation or released back into the community, the
question is whether he is going to make efforts of
this programming. And it appears that he is going
to try if he is placed in programming, and he's

8

demonstrated t hat before.

9

The struggle that he has is being
placed in the community and being able to
successfully work through the skills that he needs
there. When he's been in custody on this
occasion, he was attending t he inmate-run AA
meetings. He was switched dorms to become an
inmate worker, so those meetings were not still
available to him; although, that is also an
indication that he is complying with the jail
rules, and that they have asked -- or allowed him
to participate in the inmat e worker program.
He is willing to participate in the
classes in custody, and do those prior to his
release.
I think that if he is given AA, obtains
a sponsor, the Court brings him back in for
periodic reviews to ensure that he's complying
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The other case was similar in that the
defendant was in that same area of the Boise
hotel, also there's the hotel called
America's Best right there, best value. Law
enforcement attempted to conduct a stop on the
defendant in his car, and he sped away at a high
rate of speed . In fact, he was going 80 miles per
how in a 35-mile per hour zone toward a
construction area.
Ultimately, he stopped t he vehicle and
fled on foot. He had a bag with him that he threw
to the ground or threw towards the officers when
he ran, and law enforcement found other items of
drugs, drug paraphernalia, some stolen items on
the defendant.
He has a fairly substantial felony
history including an unauthorized use of a motor
vehicle. That was in Oregon. That was a
2010-case, a burglary from Oregon in 2009, felon
in possession of firearm in 2012, and then there
was a public records case that is reported as
falsifying public records potentially. That was a
2011 case, 2012, with a probation violation in
2013. That was in Valley County, sentenced by
Judge Neville.
16
With that history, Your Honor, and the
fact that the defendant has over the course of,
approximately, eight years has not had any sort of
reliable employment, or income, or really made a
way of life in any way besides the kind of living
he has demonstrated in these two cases. Those
things demonstrate that the defendant is not a
good candidate for probation.
He has demonstrated, in fact, that he
struggles with the terms and conditions of
probation any time he's been afforded that
opportunity. And that's of concern to the state.
He has addiction to substances which he is
reluctant to acknowledge, and -- and I think only
recently has the defendant openly admitted that he
has an addiction problem and admits that has been
a tough thing for him to admit in the past.
The employment history really is
concerning because it's been since 2010 this
defendant has had any income through normal -- and
I say "normal," prosocial type means of
employment.
Instead, he has this hist ory of theft,
dishonesty, criminal thinking that, in the state's
view, there are simply no terms and conditions of
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programs that Ada County jail offers. I am
willing to and I have the means to at least have
somebody pay them for me or pay for them myself.
And he mentioned restitution. I can pay that too.
And -- oh, there's Bridge the Gap.
That's where you sign up for somebody from
Alcoholics Anonymous comes and picks you up from
the jail and actually takes you to a meeting. And
then I think that would be great for me because I
really don't know anybody in Idaho. I don't
really know anybody around here, so if I'm
immediately introduced to productive good people,
then I think that would be a good start.
He mentioned coming back weekly reviews
or something like that. I asked to be in drug
court because I really wanted that structure, and
I was really looking forward to being able to go
to AA, but drug court just makes you go to AA.
I can go to AA on my own, and I proved
that because every single day in dorm 4 , I was
there not just for myself, but for my peers. And
so if you send me to prison, I'll go to AA in
prison. If you -- once I get out, I will go to AA
then because I don't want to live this lifestyle
anymore, Your Honor, and -- I mean, I'm 30 years
24
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There was no listed job on the
presentence report since 2010, and that raises the
same red flags for me that it raises for the
prosecutor. It raises the red flag that the
person who has no legitimate occupation and who
has a drug addiction is likely to be supporting
that by means that are illegal, including things
that might be represented by a digital scale.
And then just a few months later,

Judge Scott's case arises, and that also
indicates, again, the presence of drugs which
indicates it wasn't just a one-off situation in
November.
The offense was committed five months
after a parole discharge. It doesn't appear that
there's evidence of a desire to change directions
at this point, and I think it's fair to say at
this point the expressed desire may be there, but

22
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the evidence is not there.
Now, my concern is that -- that there's
a fair amount of criminal thinking going on.
There's also addiction going on, and I don't think
that it could be prudently addressed in t he

24
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community at this stage.
And I note that the kinds of concerns

19
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21
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old and I have nothing to show.
I haven't seen my parents in
five years. I don't even know if my brother is
alive, and I'm -- sometimes it takes a couple
stumbles, a couple trips before you pick yourself
up and actually ask for help and start doing the

1
2

that all of us have when you see a person with no
legitimate employment, would be underlined by some

3

right things.
And I know that I'm an intelligent
person, and if given the opportunity, I'll
succeed. Hopefully, I haven't already wasted all
my chances, and I can get another one.
Thank you.
THE COURT: Is there legal cause why we

7

of facts of Judge Scott's case. So those are all
concerns for me.
What I'm going to do is impose a
sentence of two years fixed followed by five years
indeterminate for a seven-year sentence.
If Judge Scott thought it was something
he was interested in, I would consider potentially
retaining jurisdiction to give you a chance to
prove that you are genuinely interested in
changing direction. But since his case is phrased
as a consecutive case, I would be interested in
his thoughts.
So at this point, I'm going to impose a

should not proceed?
MR. MARX: No, Your Honor.
THE COURT: Well, you racked up a num ber of
serious felony offenses for yourself, and you've
been doing that for awhile. You also have very
significant indications that you have had drug
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sentence of 2-year fixed followed by 5-year
indeterminate for a 7-year sentence. And then
18 counsel can let me know what happens later this
19 week as I would potentially consider that because
20 the type of programming available now is
21 substantially different than the type of
22 programming that was previously available. And

16
17

problems for awhile as well.
In my case, you were found passed out
near a hotel on Vista. Law enforcement found a
23
scale, empty plastic bags in plain view,
methamphetamine in your pants pocket, some heroin, 24
25
and marijuana as well.
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it's possible that that might give you an
opportunity to prove that you were meaning -interested in making meaningful changes.
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